FILED

July 9 2010

Ed Smith
CLERK OF THE SUPREME COURT

IN THE SUPREME COURT OF THE STATE OF MONTANA ST erHoNT

No. DA 09-0340

ROBERT HILTEN and LYNN HILTEN )

Appellants, )
) BRIEF OF APPELLANTS
Vs. )
)
ROY BRAGG, )
)
Appellee. )

On Appeal from the Montana Twenty-Second Judiciatrizt Court
Stillwater County, Cause No. DV 08-0025

APPEARANCES
Attorney for Appellants: Attorney for Appellee:
Daniel G. Gillispie T. Thomas Singer
GILLISPIE LAW OFFICE, PLLC AXILON LAW GROUP, PLLC
1925 Grand Avenue, Suite 121A 115 North BroadwayteS310
Billings, Montana 59102 Billings, Montana 59101

Brief of Appellants - 1



TABLE OF CONTENTS

Table Of CIAtIONS.........coeiiiie s 2
StatemMENt Of ISSUBS......uuiiiii e 3
Statement of the Case.........oooo i 3
Statement of the FacCtS...........oooiiiiiiiiii e 6
Standard Of REVIEW........c.uuiiiiiiiiiii e 11
Argument

The Hilten's lawsuit is not sanctionable becauseas
supported by the existing law or a good faith argain
for the extension of that [aw..........ouvenieeeee e, 14

Sanctions are not warranted against the Hiltenslose
they represented the facts of this litigation ood faith........... 20

If warranted, the amount of sanctions is unreastsads
was the District Court's failure to hold the atteyn

responsible for her conduct which led to the samdi............ 25
Conclusion and Relief Sought...............o oo, 29
Order IN QUESHION. ......uuiiie i e e eeeaeens Apoea
Excerpts of Transcript of December 18, 2009 procegd............... Appendix

Brief of Appellants - 2



TABLE OF CITATIONS

Published Decisions

Damon v. Ocean Hills Journalism Clug5 Cal.App.4th 468

@2z 1 I aY o] o T2 01010 ) TR

Good Schools Missoula v. Missoula County Publico8tDistrict,

344 Mont 374, 2008 MT 231....cccceeiiiieiiiieeeeeeeeeeeeeeeeeeee e
Hackethal v. Weissbei4 Cal. 3d 55, 592 P.2 1175 (Cal. 1979)........

Kibler v. No. Inyo County Local Hospital Distrjet6 Cal.Rptr. 3d 41,

46 Cal 4th 192, 138 P.3d 193 (Cal. 2006)...cceeeeerieeeieiiiiineeeeeenns
Milkovich v. Lorain Journal Co., et a197 US 1, 12 (1990)..................
White v. General Motors Inc908 f.2d 675 (10th Cir. 1990)..............ccee..
Yagman v. Brown796 F.2d 1165 (9th Cir. 1986)..........cccceemmemevvvnnnnennn.
Zaldivar v. City of Los Angeleg80 F.2d 823 (9th Cir. 1986)...............

Statutes and Rules of Civil Procedure

B27-1-803, IMC A .ot e e e e e et e e reas
827-1-804, IMCA . ..ot e e e et e e ea e rens
RUIE 11, FIR.CIV.P e eemee et enas
RUIE 11, M.R.CIV.P. et ee
RUIE 26, M.R.CIV.P. e e e
RUIE 37, M.R.CIV.P . e e e

Other Authorities

Order, March 3, 2010n the Matter of Proposed Revisions to the

Montana Rules of Civil Procedur@F 07-0157......c..oevevenieeene.n.

Merriam-Webster Online Dictionary, available at

http://www.merriam-webster.Com/.............commmmeeeeeeeiiiiieeeeennnnnn.

Brief of Appellants - 3

. 17

e 12
.. 25
.. 25



STATEMENT OF ISSUES

Appellants state the issues as follows:

Was the Hilten's defamation suit for the statentiesit Bob is a
"pathological liar warranted by existing law or@og faith argument for the
extension, modification, or reversal of existing/fa

Have the Hiltens personally engaged in sancti@etshduct, or is their
attorney the actual responsible party?

Are the sanctions reasonable?

STATEMENT OF THE CASE

This is an appeal from a District Court order inieth Plaintiffs were
ordered to pay Defendant's attorney fees in theuatmaf $46,182.92 as sanction
under Rule 11, and their attorney ordered to paaend he seeds of this lawsuit
were sown from a dispute between two neighbors lawe locked horns over
property rights, subdivision covenants, and esfig@aer a cellular phone tower
located within the Eagle Mountain Subdivision n€afumbus, Montana. The
Hiltens originally purchased their property in 1980agg moved into the
subdivision in 2004, and soon thereafter begancal\mampaign against a lawsuit
to remove the cellular phone tower that had beditigation before his arrival.

Hostilities escalated as the lawsuit lingered otheuit resolution.
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This Court is certainly aware how deeply the massrun when neighbors
have land-use disputes. For those who claim owiets a piece of the "Last
Best Place," the question of the proper stewardshipat land can be like the
guestion of which religion is correct. Sometimas heighbors who have these
disagreements are able to discuss - if not resdiveir differences of opinion. It
might not have originated here, but "agreeing sagliee" is a time-honored
practice in this state.

Sometimes, however, the disagreement becomes segorfSiometimes an
attack on a man's position becomes an attack omamehimself. In this
particular case, Defendant Roy Bragg accused Btibrlia military veteran and
professional airline pilot, of being a "patholoditar," in public, in front of his
peers. Itis one thing for a person to say thepatdoelieve what another person
says. It is quite another to label that man a &ad not just any liar, a pathological
liar. It implies mental iliness. It deprives hirhlos personal integrity. No one
would question that being labeled a "pathologial lis opprobrious, and deeply
offensive. No one would question the fundamentalulse to protect one’s good
name. Writers have spoken of the sanctity of repart:

Good name in man and woman, dear my lord, Is timeddiate jewel
of their souls. Who steals my purse steals trashisomething,
nothin; 'Twas mine, 'tis his, and has been slathdasands; But he

that filches from me my good name Robs me of thatknot
enriches him, And makes me poor indeed.
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Milkovich v. Lorain Journal Co., et a497 U.S. 1, 12 (1990) (quoting
Shakespeare@thello, Act Ill, scene 3).

Any man has a right to object when he is labelgobshological liar."

He has a right to take offense, and he is reasemalzonsult with a lawyer to ask
what he can do about it. He is reasonable toleskaivyer about filing a lawsuit.
But who is responsible for whether that lawsupus into the court system, and the
form it takes when it gets there?

Is it the lay client, uneducated in the law, wkelss professional advice, and
relies on his attorney's professional opinion?

Or is it the lawyer who agrees to pursue the lawaino accepts payment to
do so, who drafts the complaint, who serves theodisry, who moves for
extensions of time, who files the briefs and affiti&- until it becomes clear she
has lead her clients into very dire circumstanaesshich point she ceases the
representation and secures her own attorney?

The District Court found that the circumstancesaunding this lawsuit
demonstrated it was an improper lawsuit. The Hdtéawyer was aware of these
circumstances, and told her clients to charge fatwaShould that lawyer still be
absolved of all responsibility, leaving a $46,0@bility at the feet of her clients?
Should the clients be punished for relying on thenyer? These are the questions

this Court is called upon to answer.
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STATEMENT OF THE FACTS

Attorney Penelope Strong filed a complaint on IlfedfaPlaintiffs, seeking
damages for allegedly defamatory statements madibndant Bragg. The
complaint was filed on March 18, 2008, and Bragg served soon thereatfter.
Bragg retained attorney Singer and answered on21a2008. Both sides
exchanged written discovery before Defendant filexdmotion for summary
judgment on February 5, 2009. Defendant's sumfoagment motion did not
make any reference to Rule 11 sanctions. Thei€ti€ourt’'s May 8 order
granting summary judgment similarly omitted any tm@mof the possibility of
sanctions.

The District Court's summary judgment order fotimat the Hiltens' claims
were legally flawed, and unable to overcome thaiB@ant legal hurdles which
exist for any defamation Plaintiff. Among otheognds the District Court cited
for dismissing the case were the following:

* As a matter of defamation law, the alleged defanyattatements were
incapable of bearing a defamatory meaning;

* Asto Lynn’s claims, none of the allegedly defammatstatements named her
personally

* As a matter of defamation law, five of the six géd defamatory statements

were “constitutionally protected statements of api
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* As a matter of defamation law, the alleged defanyattatements were
privileged under 827-1-804(2) because they wereendlaniing the course of
open meetings of a homeowner's association, whilbistrict Court took
to be an official proceeding

* As a matter of defamation law, Bob Hilten is a “paligure.”

The District Court also supported its dismissahvai finding that Bragg had
a defense of "truth" with respect to the claim efaination for his statement that
Bob Hilten was a pathological liar. The Distriad@t found that it was the "truth”
that Hilten was a pathological liar based on ttetesnents Bob made at a
homeowners association meeting. It stated:
Bragg purports in his statement of uncontested faactd Hilten does
not deny, that Robert Hilten said in the same 3epéz 30, 2007
meeting that Bragg sent a letter to the board tengag to sue the
ALLTEL tower litigation. Additionally, Robert Hin stated at the
September 30, 2007, quarterly meeting that thedodiar not request
attorney's fees as part of the settlement. Acogrth Bragg, and not
disputed by Robert Hilten, the board did not retjaésrney's fees as
part of the settlement. Truth is a defense tocayn for defamation.
Sections 27-1-802 and 27-1-803.
Order Granting Summary Judgment, p. 10.
A week after Plaintiffs’ case was dismissed on samynjudgment,
Defendant moved for “sanctions pursuant to Rulearid 37(c)-(d).” Defendant

requested sanctions claiming that the Hiltens’wsai$ frivolous, and also sought

sanctions for new allegations of discovery abugegen though Plaintiffs’
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discovery responses had been produced nine moatiesr ein August 2008,
Defendant only now saw fit to raise his contentioat the Hiltens had engaged in
“bad faith...discovery tactics” by altering audexordings. Defendant also sought
sanctions for Plaintiffs’ failure to admit the abse of monetary damages, and for
a factual inaccuracy in an affidavit submitted pposition to summary judgment.
It is clear that the Hiltens’ complaint was factyalorrect, as Bragg has
admitted making each of the statements allegedisndiefamation action.
Nevertheless, Defendant argued and the DistricttGmgreed that the Hiltens
should be sanctioned for filing a lawsuit that Had basis" in fact. In reality,
Bragg's arguments for sanctions were thinly sugpldoly the facts, or not at all.
Prior to the December 18, 2009 hearing on Deferslaahctions motion,
Bragg took the position that Hilten lied when hatatl that Bragg had made threats
to sue the association. At the hearing on sarstioowever, he admitted that he
had communicated a threat to sue in a letter héavtooLance Lovell, the attorney
for the Eagle Mountain Landowner’s Association:
Q: (By Mr. Gillispie) Mr. Bragg, are you threategia lawsuit with
that paragraph 3?
A: To whom?
Q: I don’t know to whom. Are you threatening a it with that —
in that paragraph?
A: | was threatening to, at that point, with arus$ had with
individual landowners that were in violation of tb@venants, not
the homeowners association, and not any of thedooambers.

Q: Who does Mr. Lovell represent?
A: He represents whoever it is that pays him.
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(Transcript of December 18, 2009 proceedings, pp@sd)

The testimony on the alteration of the audio fikes inconclusive.
Defendant's witness Duane Hons stated he coultbrmata conclusion as to
whether there had been intentional alteration efrétordings:

A:[...] So based on that, | would say, single Wie, he didn’t
have parts missing when he put it on his compufat.became
missing at other times, I've given you a numbewaj/s | could
see that happening. Intentional? Not intentiohabh’t say. [. . .]

(Transcript of December 18, 2009 proceedings, p. 31

Based on Hons testimony, the Court identified tipessible causes for the
missing information, all of which required activeent to alter the audio files -
"deliberate editing either before or after the $fan, playing the file to be recorded
onto a cassette tape and then transferring thenaftton back to a digital file, or
the stopping and starting of the recorder durirgahginal recording." (Findings
160) It did not mention a fourth scenario to whiitbns testified that suggested an
innocent explanation, which is that the informatemuld have been lost when
transferring between file formats. Hons testified:

Q: Can information be lost with an imperfect corsven from a WAV
format to an MP3 format?

A: Could be. | would — | would see that as a pfusy

Q: And is it possible that that resultant MP3 fitgght still play?

A: Yeah. | would say in a —in a —if you just et scenario, you

have a WAV file in Nero or any other editor, anduytoy to
convert that, that it doesn’t convert some portbit correctly,
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especially if it's one of the hundreds of free wanes. And could
it potentially play? | would say so.

Testimony was also heard at the hearing on sarsctegarding Lynn
Hilten’s affidavit, which had been drafted and suiited by their attorney Penelope
Strong to support their response to the Defendambson for summary judgment.
This affidavit contained an incorrect statement #pgpeared to indicate Lynn
Hilten had been at a homeowner’s association nggetthen she had in fact only
heard a recording of that meeting. Lynn testifieat she had asked attorney Strong
to remove this statement, that Strong had agreduutalid not do so. (Transcript
of December 18, 2009 proceedings, pp 191-92). rAdyp Strong testified that she
believed the incorrect statement was the resuieobversight.ifl., pp 132, 146)

In granting the Defendant’s motion, the Districtutdound that the Hiltens
claims were all frivolous, and that their attormigt not have a reasonable
argument for why she advanced those claims. Itddbat Rule 26 was violated
when that attorney requested irrelevant discov&lgvertheless, the District Court
declined to impose even $1 of sanctions againsathaney. It did sanction the
Hiltens $46,182.92, which represented all the atgs fees Defendant claimed to

have incurred in these proceedings.
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The Hiltens have appealed the District Court'sdatnation that their
complaint violated Rule 11, and also seek reviethefamount and apportionment
of those sanctions.

STANDARD OF REVIEW

Appellate Review in Rule 11 cases

This court applies a mixed standard of review iheRL1 cases:

[W]e review de novo the district court’s determipatthat the
pleading, motion or other paper violates Rule e review the
district court’s findings of fact underlying thatraclusion to
determine whether such findings are clearly errasedf the court
determines that Rule 11 was violated, then we vethe district
court’s choice of sanction for abuse of discretion.

Good Schools Missoula v. Missoula County Publico8tDistrict, 344 Mont. 374,

2008 MT 231, 1 16.

All three standards of review apply in this cadérst, the Hiltens challenge
the District Court’s finding that their complainblated Rule 11 because it had no
“pasis in law or fact and with no reasonable arguner the extension of the
law.” This Court will independently review whethieagrees that the complaint
violates Rule 11. The clearly erroneous standpplies with respect to the
District Court's findings that Bob and Lynn misrepented facts in the litigation,
and the District Court's finding of fact that Boldten is a "pathological liar."

Finally, the Hiltens' challenge to the amount apdaationment of sanctions will

be reviewed under an abuse of discretion standard.

Brief of Appellants - 12



Rule 11 standard
Rule 11, M.R.Civ.P. currently reads as follows:

Rule 11. Signing of pleadings, motions, and other papers --
sanctions. Every pleading, motion, or other paper of a party
represented by an attorney shall be signed byaat t;ne attorney of
record in the attorney's individual name, whoseesklshall be
stated. A party who is not represented by an atiostall sign the
party's pleading, motion, or other paper and stagarty's address.
Except when otherwise specifically provided by roltestatute,
pleadings need not be verified or accompanied tigaait. The
signature of an attorney or party constitutes &fiate by the signer
that the signer has read the pleading, motiontlergaper; that to
the best of the signer's knowledge, informatiom, laglief formed
after reasonable inquiry it is well grounded intfand is warranted by
existing law or a good faith argument for the esten, modification,
or reversal of existing law, and that it is noemptosed for any
Improper purpose, such as to harass or to caugzessary delay or
needless increase in the cost of litigation. Ifeading, motion, or
other paper is not signed, it shall be strickeres®it is signed
promptly after the omission is called to the attambf the pleader or
movant. If a pleading, motion, or other paper gned in violation of
this rule, the court, upon motion or upon its owniative, shall
Impose upon the person who signed it, a represeatey, or both, an
appropriate sanction, which may include an ordgrapto the other
party or parties the amount of the reasonable esqeemcurred
because of the filing of the pleading, motion, tirew paper, including
a reasonable attorney's fee.

Though the District Court stated as a Conclusidoasv that “Montana’s
Rule 11 is very similar to Federal Rule of Procediit”, there are in fact
important differences.

One difference is that the federal rule states:

A motion for sanctions must be made separately fmagnother
motion and must describe the specific conductdalatedly violates
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Rule 11(b). The motion must be served under Rubaibit must not
be filed or be presented to the court if the cimglézl paper, claim,
defense, contention, or denial is withdrawn or appately corrected
within 21 days after service or within another tithe court sets.
(Rule 11(c)(2), F.R.Civ.P.)

Though the Federal Rule was amended in 1993 tadedhis language,
Defendant claimed in its briefing on sanctions tttaére is no authority (either
outside Montana or within) that supports Plaintiffeory that a defendant must
threaten sanctions at the outset of the case ahdeotor the plaintiff the reasons
their complaint is legally insufficient . . . A rulike that would eviscerate Rule 11
[. ..]" Reply Brief on Sanctions, p. 14.

Interestingly, this very Court seems prepared ttesscerate” Rule 11 and
Is currently accepting comments on whether MonwRaile 11 (and other Rules
of Civil Procedure) should be amended to more tyassemble the federal rule.
See, March 3, 2010 Ordén the Matter of Proposed Revisions to the Montana
Rules of Civil ProceduteAF 07-157

The federal rule and Montana’s proposed amendee Rubklso contain
other important differences, including that it fmi¥a court from imposing
monetary sanctions against a represented partyewherbasis of the violation is
that the claims are not “warranted by existing tavbby a nonfrivolous argument

for extending, modifying or reversing law or fotadishing new law.” Rule

11(c)(5)(A), F.R.Civ.P/Proposed M.R.Civ.P amendm&ht federal rule and the
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Montana’s proposed amendment also explicitly steieRule 11 does not apply to
“disclosures and discovery requests, responsesctuims, and motions under
Rules 26 through 37.”

ARGUMENT

l. THE HILTENS' LAWSUIT IS NOT SANCTIONABLE BECAUSHT
MAY BE SUPPORTED BY THE EXISTING LAW, OR A GOOD FAH
ARGUMENT FOR THE EXTENSION OF THAT LAW

A. Stating that someone is "pathological liarhh cave rise to a cause of

action in defamation under Montana law.

Montana law defines certain statements as beimjesaly offensive that the
harm they cause is presumed; the plaintiff neegregent any evidence of
specific damages because the statement is defagmiptarse.” The accusation
that somebody is a “pathological liar’ is defamgtper se.

Slander is defined in the Montana code:

27-1-803. Slander defined. Slander is a false and unprivileged
publication other than libel that:

(1) charges any person with crime or with hgueen indicted,
convicted, or punished for crime;

(2) imputes in a person the present existehea infectious,
contagious, or loathsome disease;

(3) tends directly to injure a person in refpe the person's office,
profession, trade, or business, either by imputiridpe person general
disqualification in those respects that the ofbic®ther occupation
peculiarly requires or by imputing something wigerence to the
person's office, profession, trade, or businessitas a natural
tendency to lessen its profit;
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(4) imputes to a person impotence or wanhaftty; or
(5) by natural consequence causes actual damag

The statement that a person is a "pathologicél eeets at least two of
these definitions. First, it "imputes in a persloa present existence of an
infectious, contagious, or loathsome disease" [scthe "pathological” imputes
the existence of a mental disease. The dictiodefipition of "pathological”
demonstrates that it imputes mental disease:

1. Of or relating to pathology,
2. Altered or caused by diseasksa indicative of disease
3. Being such to a degree that is extreme, excessivekedly

abnormal

Merriam-Webster Online Dictionary, http://www.menm-webster.com/, last
accessed July 6, 2010.

"Pathological liar" also meets the fourth defimitiof slander because it
imputes a "want of chastity." "Chastity" has adetwo definitions:

1. The quality or state of being chaste: as absteffitanm unlawful
sexual intercourse b : abstention from all sexuoi@rcourse c: purity
in conduct and intention d: restraint and simpfian design or
expression

2. personal integrity

Merriam-Webster Online Dictionary, http://www.menm-webster.com/, last
accessed July 6, 2010.

There would seem to be little disagreement thatttcusation that a person
Is a "pathological liar" is an attack on that p@fsgersonal integrity. As the target

of the statement that he is a "pathological lidtjiten had a cause of action for
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defamation. There is no question that Bragg mhidestatement. Accordingly the
lawsuit was supported by law and fact, and wasanttionable. Segaldivar v.
City of Los Angeles/80 F.2d 823, 832 (9th Cir. 1986) ("We hold thatefendant
cannot be harassed under Rule 11 because a flhietifa complaint against that
defendant which complies with the 'well groundedaict and warranted by
existing law' clause of the rule.")

B. Bragq's statement was not protected as one maah "official

proceeding" because the meeting of a homeownatiasion is not

an "official proceeding" for purposes of 827-1-80U(MCA.

Statements made in a "legislative or judicial pexting or in any other
official proceeding authorized by law" are privieggunder Montana law,
regardless of the defamatory content of the staten®27-1-804(2), MCA.
Defendant argued, and the District Court agreest,Blnagg's statement that Hilten
was a pathological liar was privileged as one madm official proceeding
because it was made during a homeowner's assocrageting.

The District Court concluded that these meetingsvofficial proceedings
on the authority of a California casBamon v. Ocean Hills Journalism Clu®5
Cal.App.4th 468, 471 (Cal. App. 2000). This cdsalt with whether statements

made at a homeowners' association meeting andassaotiation newsletter
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occurred in a "public forum.'Damondid not address whether such statements
occurred in the context of an "official proceeding.

The California cases which deal with "official peedings" instead of
"public forums" seem to indicate that the board tings are not "official
proceedings" for at least one reason, which isttlteboard's decisions are not
judicially reviewable by a writ of mandate. ®fibler v. No. Inyo County Local
Hospital District 46 Cal.Rptr.3d 41, 46, 46 Cal. 4th 192, 138 A.&8l (Cal. 2006)
("There is another attribute of hospital peer remlat supports our conclusion
that peer review constitutes an 'official procegtdumder the anti-SLAPP law. A
hospital's decisions resulting from peer reviewcpeaings are subject to judicial
review by administrative mandate.")

California courts have held that an official predmg is "not a meeting of a
board of directors of a nonprofit corporation cg thke." Hackethal v. Weissbein
24 Cal. 3d 55, 59-60, 592 P. 2d 1175 (Cal. 1971%)e Eagle Mountain
Landowners Association is a nonprofit corporatihiat was holding a meeting
when Bragg made his statement that Hilten is ahtgagical liar." The statement
was not one made in an official proceeding.

Regardless of how this Court would come out on'tifecial proceeding”
Issue, it is apparent that there are good faitbhraemts for why the homeowners'

association meeting was not an official proceediiigs not so obvious that
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Bragg's statement was privileged as one made affnal proceeding that no
reasonable lawyer could pursue a defamation attiostatements made in that
setting. Though this Court will review de novo theestion of whether the Hilten's
complaint was frivolous it is worth noting that tBestrict Court was presented
with reasonable arguments supporting the slandéndhat it left unaddressed.
These arguments appeared in Plaintiffs’ January, 2040 Proposed Findings of
Fact and Conclusions of Law:

16. Though Plaintiffs reiterate that they are mettle for whether their
attorney has pursued unfounded legal theories asadcurate
facts, they contest Defendant Bragg's position theitr litigation
is wholly frivolous.

17. Specifically, th@®amon v. Ocean Hills Journalism Clalase does
not stand for the proposition that a homeowners®eaigtion
meeting is an “official proceeding”, but ratherttitas a “public
forum”.

18. The California anti-SLAPP statute on which Br@moncase is
based provides protections for four different catexs of
statements, including discrete categories for statés made in
official proceedingandstatements made in a public forum. The
exact language is as follows:

(e) As used in this section, "act in furtheranca pkrson's
right of petition or free speech under the Unit¢at&s
or California Constitution in connection with a piab
iIssue" includes:

(1) any written or oral statement or writing maaédoe
a legislative, executive, or judicial proceedingaay
other official proceeding authorized by law;

(2) any written or oral statement or writing made |
connection with an issue under consideration devev
by a legislative, executive, or judicial body, oiya
other official proceeding authorized by law;

(3) any written or oral statement or writing madeai
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place open to the public or a public forum in cartios
with an issue of public interest;

(4) or any other conduct in furtherance of the eser
of the constitutional right of petition or the
constitutional right of free speech in connectiathva
public issue or an issue of public interest.

19. Similar to subsection (e)(2) of the above-gdat@tute, Montana
law protects statements made in an official procegd
20. Montana law contains no analogous protectorstatements
made in a public forum similar to the protectionrid at (e)(3) of
the California anti-SLAPP statute.
21. TheDamoncase clearly implicated subsection (e)(3) of the
California anti-SLAPP statute, not (e)(2). Thatdestated:
[W]e hold the trial court properly determined theia
SLAPP statute applied because the evidence shdwed t
alleged defamatory statements were made "in a place
open to the public or in a public forum" and comest
"an issue of public interest" within the meaningCaide
of Civil Procedure section 425.16, subdivision 3)(

85 Cal. App. 4th, 468, 472 (2000).

22. California cases which define “official prode®y” typically
require the individuals involved to act in the capaof
government officials performing an official dutydaalso that the
proceedings be reviewable by writ of manda&&ee Olaes v.
Nationwide Mut. Ins. Cdl35 Cal App. 4th 1501, 1508 (2006).
Neither characteristic is present with respeché&oEMLA
meetings at issue.

22. Plaintiffs have appealed this Court’s ordengrg summary
judgment in good faith and though this Court obgigicomes out
the other way on the privilege issue it recognibes there is a
legitimate difference of opinion between the posis taken by
Plaintiffs’ and Defense counsel, and that ther@iglear Montana
Supreme Court authority on this specific privileggue.

23. It has not been made to appear in the rebaitdatl legal theories
pursued by Plaintiffs were so lacking in legal auitly as to
warrant the imposition of Rule 11 sanctions, asaftoid sanctions
under Rule 11 it is not necessary that a partyooeect in their
view of the law. The party need only make a gaothfargument
for their view of the law.’Adoption of R.D.T239 Mont. 33, 36,
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778 P.2d 416 (citingaldivar v. City of Los Angelés80 F.2d 823,
830-31 (4' Cir. 1986).

The District Court's Findings of Fact and Conauasi of Law did not
address the above-argument in any manner, but\si@agited that Bragg's
"pathological liar" statement was "privileged bathopinion and as a statement
made in an official proceeding" and that the Hiteslander claim was made
"without any basis in law or fact and with no reaelole argument for the
extension of the law."

Plaintiffs contend the District Court erred inding that there was no
reasonable argument for the extension of the lawffirial proceedings privileges
because the law is neither settled nor definitsréoavhether this privilege attaches
to a homeowner’s association meeting, as indesghiears that it does not. Even
if Bragg's statement was clearly privileged asateshent made in an official
proceeding, it is not clear why the clients haverbsanctioned for failing to
appreciate the scope of the official proceedingslpge, whereas their attorney
has not been sanctioned for taking an unsupportedpée position.

II.  SANCTIONS ARE NOT WARRANTED BECAUSE THE HILTENS

WERE IN GOOD FAITH IN THEIR FACTUAL REPRESENTATIONS

A. Bob Hilten is not a pathological liar

The District Court declared as a finding of facttfBoth Hiltens violated

Rule 11 in bringing the claim based on the ‘patgadal liar’ statement because
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both Hiltens knew it was not an untrue statemefr.essence, the District Court
made a finding of fact that Bob Hilten is a liandanot just any liar — a
pathological liar. This finding was clearly erroms.

No mental health professional has found Bob haswamtal abnormality or
marked inability to tell the truth. There is nadance that he has ever been
charged with or convicted of a crime that wouldaetf on his character for telling
the truth. The facts he provided to his attornetyad which she drafted the
complaint were all correct. In fact, the only Isasi even suggest Bob Hilten is a
pathological liar comes from two statements he nadesingle homeowner's
association meeting — one, that Bragg had thredtengue the association, and
two, that that the board had not requested attdieesy/in the settlement offer made
to Alltel.

Bob is not a pathological liar for saying that Rénagg threatened to sue the
association because Roy Bragg did threaten tohguassociation. He admitted to
this at the hearing on sanctions:

Q: And did you ever threaten to sue the association

A: No, not for that.

Q: What did you threaten to sue the associatioh for

A: I'd have to go back and look. | actually nettereatened the association

directly. | never said | will sue you if you blablah.

Transcript of December 18, 2009 proceedings, page 6

He also testified:
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Q: Okay. And you've admitted this is a threat yaummunicated to Mr.
Lovell to sue?

A: Yeah, | thought that | might bring a suit agaitt®se homeowners that
were violating covenants.

Q: And so you stated that the — Mr. Hilten accusiag of threatening to sue
the association was part of the basis for youestant that Hilten is a
pathological liar?

A: That is correct.

Q: But here we have a letter that says-

A: No, see, that does not say I'm going to suehtheowner’s association
or the board members.

Q: Okay.

A: My intent was to sue the people that were idation of the covenants.
And if you look at the covenant, it actually sagghere that a
homeowner has the right to bring a suit againstreaxdhomeowner for
violation of the covenants and that it does noehtavbe brought by the
homeowner’s association or the board of directors.

It is immaterial whether Bragg was threateningwasuit against individual
homeowners, or against the entire associationmmob’s perspective, what he
had was a letter from Roy Bragg, sent to the agatoani attorney, threatening
litigation. Maybe Bob misunderstood what Bragg waging in the letter, or
maybe Bragg did indeed threaten to sue the asswtiatnd not just his
neighbors. Either way, a person is not a patho#ddiar just because they do not
appreciate the nuances of another person’s thodie @ lawsuit.

Though it is true that Bob stated at the Sep 2072neeting that the board
had not requested reimbursement of the attornegs &and it is also true that the
board, in fact, had requested such reimbursentastdbes not mean that Bob was

lying about the issue — it simply indicates thatfiestated facts. Facts can be
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misstated for any of a number of reasons — somstinig because that person is
lying, however other times it is simply because thexson is relying on erroneous
information.

The documentary evidence proves that though Bdicyated in some of
the discussions between board attorney Lance LawndllAlltel attorney Tim Fox
regarding the terms of the settlement offer toehllhe did not participate in the
board's decision-making process when it communicateritten offer of
settlement to Mr. Fox in April of 2007. This lett&ated, in relevant part, that
"Bob has recused himself from participating in Buard's decisions regarding
possible settlement of the litigation."

At the September 29, 2007 meeting, Bob read fralocament that he
believed was the settlement offer that had beeney@d to Alltel. This is
reflected in the October 15, 2007 letter he seatagjizing for the misinformation,
where he states "At the meeting | read what | thowgs the final draft of that
offer and it was not." (Exhibit 17 for Defendaristion for Summary Judgment)
Bob testified at the hearing on sanctions that T.had recused myself, | made no
meetings with the attorney or anything concernimg or the outcome or how it
was presented at that point *. (Transcript of Dawer 18, 2009 Proceedings, pp

164-166)
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Bob Hilten is not a pathological liar, nor is ias®nable to expect him to
believe that it was "not an untrue statement" wiemvas called one. He should
not be sanctioned for denying that he is a pathcdbdjar. If “pathological liar”
means anything, it means something more than rirsgtacts on one single
occasion. Bob is not a pathological liar, andaswelearly erroneous for the
District Court to find he was.

B. Lynn Hilten's conduct was not sanctionabledose she was not

ultimately responsible for the contents of thed&tiit, and her

attorney has acknowledged it was her own oversight.

The Hiltens regret that a misleading affidavit viilesd with the District
Court. That stated, there is only one reasonaiielasion as to why this affidavit
still had the incorrect statement in it at the titneas filed with the Court, and that
Is that the attorney failed to make the correctutren asked. Many facts in the
record support this conclusion, but none more aa the attorney’s own
admission that it was her oversight:

Q: Was there any intent to present a false statetaehe Court in
conjunction with this summary judgment motion aasjponse — or
opposition?

A: There was not. And | do regret that an inactustiatement went in,
because subsequently | learned that she indeedavas the meeting,
when, in fact, in her affidavit she stated that slas.

Q: Was that an oversight?

A: | believe it was.

Transcript of December 18, 2009 proceedings, p.(482 also pp 145-46, 191-95)
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[ll.  THE SANCTIONS WERE UNREASONABLE

A. The sanctions under the discovery rules weteappropriate under

the circumstances, particularly given the lack @judice to

Defendant resulting from the alleged violations.

The sanctions under Rule 37 and Rule 26 are noawad because they
were not timely. Courts have noted that the ppilecaim of sanctions is
deterrence. As noted by the Ninth Circuit, "[etpurposes of the rules are to be
served, the sanctionable behavior should be braoghe immediate attention of
the offending attorney.Yagman v. Brown/796 F.2d 1165, 1183 (9th Cir. 1986).
Doing serves the "paramount aim of deterrence simtyltaneously, eliminates the
danger of an unsuspected punitive awddd As imposed by the District Court, the
sanctions in this case served precisely the oppobiectives - they failed to
prevent costly litigation and were imposed in thienf of an unsuspected punitive
award.

Further, the District Court's sanctions award @ discovery abuses
appears to exceed the allowable sanction for atvawris of Rules 26 and 37.
These rules limit the allowable sanction to the%e@nable expenses incurred” due
to the violation of the . Here, there is no firglas to what those reasonable

expenses were. Therefore it is difficult to detemthe reasonableness of any
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sanctions awarded for discovery abuses. It iplgiTmplausible that Plaintiffs’
discovery conduct cost Defendant $46,000.

Finally, even if the discovery conduct is sanctldeathe Hiltens are not the
proper party to bear the sanctions. The Distriatir€expected them to know
whether Rule 26 would allow them to request infdioraoutside of the scope of
the defamation action, but did not hold their atey to the same standard. It
sanctioned them for denying the requested admissianonetary damages, but
not attorney Strong who actually signed that resporit was attorney Strong, not
Lynn, who failed to remove the inaccurate staterfremh the affidavit when
asked. The District Court may well have acted wvitts discretion in imposing
discovery sanctions, but it was not within its detion to insulate the attorney who
was an active participant in those abuses.

B. The sanctions are not reasonable given thkedbootice to Plaintiff

and absence of any evidence that Defendant sonighitiate his

damages.

Sanctions should be set at the minimum to ddtgation misconduct, not
the maximum amount that could be awarded. \@k#e v. General Motors Inc.
908 F.2d 675, 685 (10th Cir. 1990) ("We agree whth Third Circuit that the
amount of sanctions is appropriate only whenthesminimum that will serve to

adequately deter the undesirable behavior.") lardimg sanctions, "The measure
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to be used is not actual expenses and fees b thesourt determines to be
reasonable. Implicit in this is the duty to mitigd Matter of Yagman796 F.2d
1165, 1185 (9th Cir. 1986) (citation omitted).

At no point did Defendant ever seek a voluntagndssal of the action. At
no point in the nine months between receiving tdi@recordings and filing its
motion for sanctions did Defendant even indicagzdiwere problems with the
recordings, which he had independent copies of agyWbefendant also never
gave any indication to Plaintiffs that sanctionaulddbe pursued, at least, not until
it had already obtained a judgment in its favore aAnctions are not reasonable
because they fail to account for the Defendanilisréato take any action that
might have prevented him from incurring additioatibrneys fees.

C. The sanctions are not reasonable becauskig tie Hiltens to a

higher standard of legal knowledge than their ottoraey.

It is unreasonable to sanction the Hiltens inrmownt of $46,000 for not
knowing the distinction betwegrer quodandper sedefamation. It is
unreasonable to sanction the Hiltens $46,000 fir #itorney submitting an
affidavit with a statement that the clients hadeasto be removed. Itis
unreasonable to sanction the Hiltens $46,000 fpuesting irrelevant information
in discovery when it was their attorney who draféed served the discovery and

who approved of the requests.
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The attorney is the "signer of the pleadings", asduch must beaome
responsibility for the pleadings she signs - teavihy Rule 11 designates the
attorney's signature as a "certificate by the sigtmat the pleading, motion or
paper is in good faith. The District Court gaveoaplete pass to the attorney that
had led the Hiltens into this situation, and thbaradoned the clients once her
personal interests were placed in jeopardy.

At a minimum, the District Court's award of saons is plainly inconsistent
with its conclusion of law that "Unfounded legaédthies are charged against the
attorney, while the party is obligated to makeasomable inquiry under the
circumstances that the factual allegations assareettue." (Conclusions of Law,
1 7) The Hiltens accurately represented the tadiseir attorney, and she advised
them to pursue an action for defamation. They khoat be sanctioned for the
legal theories their attorney advanced in thabacti

The District Court looked at the facts and circtanses of the lawsuit, and
concluded it should not have been brought. Attpi®iteong looked at the same
facts and circumstances and concluded it shoulatdngght. As a matter of policy,
Rule 11 should not punish a client who accepted#tend determination over the
first. Of course the client will believe they haadegitimate case. If the legal
barriers - privileges, heightened burdens of prthadf,distinction between per se

and per quod defamation - were insurmountableactufil issues clouding the
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contemplated lawsuit made it ill-advised, no onelddave known it better than
the attorney advising the client.

CONCLUSION AND RELITEF SOUGHT

The Hiltens met with an attorney to see what thmylat do about a situation
with a neighbor. The neighbor had called one efitta pathological liar, to which
they both took deep offense — as any self-respgatoiividual would. In other
times, this sort of dispute would be settled atdtaek of dawn, winner take all.
The Hiltens did not take that route. Instead thgked the law to right their wrong.
In doing so they were punished — severely — foifgagome into Montana’s
courts at all.

There are some lawsuits that, though meritoripadhaps should not be
brought after all. Perhaps this is even one ahtHgut who stands in the best
position to make that judgment to whether litigatshould go forward? Is it the
client, with no knowledge of the legal process, wm the thick of the situation
that brought him to the lawyer in the first plac@? is it the lawyer who has the
benefit of having an outsider's perspective anditedge of the law?

A reversal of the sanctions in their entiretyppipriate, because their
lawsuit was reasonably supportable in law and faltch this Court will
determine on a de novo basis. However, if itis @ourt's opinion that sanctions

are warranted under any of the Rules of Civil Pdoce, the Hiltens seek an order
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remanding the District Court's decision for recdesation of the amount of the
sanctions, with direction to the District Courtttsach sanctions should be
iImposed against attorney Strong to the extent tvedwct facilitated the violations

of the rules.

Respectfully submitted this ___ day of July, 2010

QLLIsPIE LAW OFFICE

Daniel G. Gillispie
Attorney for Lynn and Bob Hilten
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